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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

 

 1.  TIME:  9:00   CASE#: MSC19-02684 
CASE NAME: KING-EXLINE VS PHH MORTGAGE SE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom or in person. 

  

  
 2.  TIME:  9:00   CASE#: MSC19-02684 
CASE NAME: KING-EXLINE VS PHH MORTGAGE SE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KING-EXLINE 
FILED BY PHH MORTGAGE CORPORATION 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 

  

 3.  TIME:  9:00   CASE#: MSC20-00828 
CASE NAME: CHAVARRIA VS FAUL II 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY GETAROUND, 
INC. 
* TENTATIVE RULING: * 
 
 Defendant Getaround, Inc.’s Motion to Set Aside the Default is granted.  

Background 

   On March 17, 2019 at approximately 8:55 p.m., Plaintiff William was driving eastbound 

on Interstate 80 near Red Top Road in Fairfield.  Suddenly Plaintiff came upon a vehicle 

abandoned on the freeway, without lights or emergency flashers.  Plaintiff’s vehicle collided with 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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abandoned vehicle that Plaintiff later learned was driven by Defendant Kenneth Faul, II.  Plaintiff 

is informed and believes that the vehicle driven by Faul was owned by Defendant Getaround, 

Inc. 

 Plaintiff filed this action for negligence and motor vehicle (property damage and personal 

injury) on May 12, 2020.  Plaintiff’s request for entry of default against Defendant Getaround, 

Inc. was entered on July 8, 2020. On July 27, 2020, Defendant learned that Sedgwick had not 

responded to the complaint. Sedgwick was notified immediately of default and Defendant 

believed Sedgwick would move to set aside the default.    

 

Motion 

 As more than six months have passed since entry of default, Defendant brings this 

motion for equitable relief under the Court’s inherent power to set aside the default. ”After six 

months from entry of default, a trial court may still vacate a default on equitable grounds even if 

statutory relief is unavailable.”  (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 981.) “Apart from 

any statute, courts have the inherent authority to vacate a default and default judgment on 

equitable grounds such as extrinsic fraud or extrinsic mistake.”  (Bae v. T.D. Service Co. of 

Arizona (2016) 245 Cal.App.4th 89, 97.)   

  “‘To set aside a judgment based upon extrinsic mistake one must satisfy three 

elements. First, the defaulted party must demonstrate that it has a meritorious case. Second[], 

the  party seeking to set aside the default must articulate a satisfactory excuse for not 

presenting a defense to the original action. Last[], the moving party must demonstrate diligence 

in seeking to set aside the default once … discovered.’ [Citation.]” (Rappleyea v. 

Campbell (1994) 8 Cal.4th 975, 982.)   

 “When a default judgment has been obtained, equitable relief may be given only in 

exceptional circumstances.” (Ibid at p. 981.) Here, a default judgment has not been entered. The 

“strong public policy in favor of finality of judgments” is not implicated. Arguably, the stringent 

test in not applicable, but neither party provided case law showing a different standard.  Here, 

Defendant provided evidence to satisfy the three elements set out in Rappleyea v. Campbell.  

First, the Defendant must provide evidence of meritorious defense.  Here, Defendant argues this 

is basically a negligent entrustment case against it.  The Proposed Answers states Defendant 

Getaround, Inc., performed a background check and it did not reveal any information that would 

have led Getaround to believe Faul was unfit to drive.  Thus, one of the elements of negligent 

entrustment cannot be established. 

  As to the second requirement, Defendant believes it has provided a valid and 

acceptable reason for not timely responding to the complaint. “Where a default is entered 

because defendant has relied upon a codefendant or other interested party to defend, the 

question is whether the defendant was reasonably justified under the circumstances in his 

reliance or whether his neglect to attend to the matter was inexcusable.”  (Weitz v. 

Yankosky (1966) 63 Cal.2d 849, 855.)  Reliance upon the mail or ministerial acts by other 
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persons in order to assert a defense has been held justified in several cases.  (Weitz v. 

Yankosky (1966) 63 Cal.2d 849, 856.)  

  Here, Defendant timely remitted the complaint to its insurance carrier, via the carrier’s 

third-party administrator, Sedgwick. Its failure to respond was a result of extrinsic mistake by 

Sedgwick.  Plaintiff, argues Defendant has not provided competent evidence showing extrinsic 

mistake.  Defendant provides no declaration from Sedgwick attesting to the accuracy of 

Defendant’s account that the fault lies solely with Sedgwick.  Defendant provides the declaration 

of Brand Powell, the Escalations Manager for Getaround, Inc.  Based on information and belief, 

he states that Getaround followed the practice of timely forwarding the lawsuit to Sedgwick.  

Getaround had trust and confidence that Sedgwick would assign defense counsel and appear 

as it had done in prior lawsuits.  Mr. Powell declares Sedgwick had previously handled 

numerous claims/cases on Getaround’s behalf without incident. 

 As to the third requirement--diligence in seeking to set aside the default once 

discovered—Defendant argues it acted diligently.  Defendant maintains Plaintiff did not provide 

any warning he was seeking a default.  Nineteen days after entry of default, on July 27, 2020, 

Getaround informed Sedgwick of the default by email and expected Sedgwick to handle it 

timely.  

 Here is the weakest part of Defendant’s motion.  On information and belief, Defendant 

maintains Sedgwick new received the July 27, 2020 email.  No declaration from a Sedgwick 

representative is submitted to attest to this fact.  Also, there is no evidence that Defendant 

followed up.  It was not until March of 2021 that Defendant discovered Sedgwick had not moved 

to set aside the default.  However, as Defendant point out, this was in the midst of the Covid-19, 

which disrupted many businesses in general and litigation in particular.      

 “The policy of the law is to have every litigated case tried upon its merits, and it looks 

with disfavor upon a party who, regardless of the merits of his case, attempts to take advantage 

of the mistake, surprise, inadvertence, or neglect of his adversary….’” (Smith v. Los Angeles 

Bookbinders Union (1955) 133 Cal.App.2d 486, 499-500, disapproved on other grounds in 

MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.)   “‘Unless inexcusable neglect is 

clear, the policy favoring trial on the merits prevails.’[Citation.]” (Minick v. City of Petaluma 

(2016) 3 Cal.App.5th 15, 24.)     

 Plaintiff has not demonstrated clear, inexcusable neglect on the part of Getaround, Inc. 

Nor has Plaintiff demonstrated prejudice from the delay. In its discretion, the Court grants the 

motion to set aside the entry of default. 
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 4.  TIME:  9:00   CASE#: MSC20-02574 
CASE NAME: SCHMID VS CVS PHARMACY, ET AL. 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND DISMISS ACTION 
FILED BY CVS PHARMACY, INC., 
* TENTATIVE RULING: * 
 
  Defendant CVS Pharmacy, Inc.’s Motion to Compel Arbitration and Dismiss Action is 
granted. 
  
Background 
 Plaintiff David Schmid was hired by CVS Pharmacy on or about March 15, 2017, as 
cashier and stocker.  Plaintiff was born was a speech impairment called dysarthria.  Plaintiff 
alleges that throughout his employer, his supervisor, Defendant Paul Larkin, routinely harassed 
Plaintiff due to his disability.  Plaintiff continued to report the harassing behavior and CVS failed 
or refused to protect Plaintiff from the harassment   Plaintiff alleges CVS wrongfully, 
constructively terminated him on or about June 23, 2020.   Plaintiff filed this action for 
discrimination, harassment, and wrongful termination on December 16, 2020. 
 
 
Motion 
 
 Pursuant to 9 U.S.C. §§ 1, et seq., Defendant CVS Pharmacy brings this motion to 
compel arbitration. CVS is a business engaged in interstate commerce.   Therefore, the Federal 
Arbitration Act (“FAA”) applies to the Arbitration Agreement. Also, the Agreement specifically 
states that the FAA applies.  “Under the FAA, state courts as well as federal courts are obliged 
to honor and enforce agreements to arbitrate.”  (Vaden v. Discover Bank (2009) 556 U.S. 49, 
71.)   
 
 “[T]o bring a motion to compel arbitration, a party must plead and prove: ‘(1) the parties' 
written agreement to arbitrate a controversy …; (2) a request or demand by one party to the 
other party or parties for arbitration of such controversy pursuant to and under the terms of their 
written arbitration agreement; and (3) the refusal of the other party or parties to arbitrate such 
controversy pursuant to and under the terms of their written arbitration agreement.’ [Citation.]” 
(Sky Sports, Inc. v. Superior Court (2011) 201 Cal.App.4th 1363, 1368.)   
 
 Under California law, CCP § 1281.2 provides that Court shall order the petitioner and the 
respondent to arbitrate the controversy if it determines that an agreement to arbitrate the 
controversy exists, unless it determines that: (1) The right to compel arbitration has been waived 
by the petitioner; or(b) Grounds exist for rescission of the agreement; or (c) A party to the 
arbitration agreement is also a party to a pending court action or special proceeding with a third 
party arising out of the same transaction or series of related transactions and there is a 
possibility of conflicting rulings on a common issue of law or fact. 
 
 “The petitioner bears the burden of proving the existence of a valid arbitration agreement 
by the preponderance of the evidence, and a party opposing the petition bears the burden of 
proving by a preponderance of the evidence any fact necessary to its defense. [Citation.] In 
these summary proceedings, the trial court sits as a trier of fact, weighing all the affidavits, 
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declarations, and other documentary evidence, as well as oral testimony received at the court's 
discretion, to reach a final determination.”  (Engalla v. Permanente Medical Group, Inc. (1997) 
15 Cal.4th 951, 972.) 
 
 Defendant has met its burden of proving the existence of a valid arbitration agreement. 
Here, on March 22, 2017, Plaintiff entered into an agreement with his former employer, to 
arbitration “any and all legal claims, disputes, or controversies…that [he] may have… against 
CVS.”  CVS requested Plaintiff’s counsel to dismiss the action and proceed to arbitration, but 
Plaintiff’s counsel refused. 
 
    According to the Declaration of Maria Burke, in her role as Senior Application Manager 
for the HR Shared Services Department, CVS utilizes STARSource Onboarding system for new 
hires.  As part of the onboarding process, Plaintiff was required to review the CVS Health 
Arbitration Agreement and electronically signed the agreement as a completed task.  He logged 
into CVS onboarding system with a unique username and personalized password.  Plaintiff and 
reviewed the arbitration document, and inserted his digital signature. By his electronic signature, 
he acknowledged that he read and understood the agreement; had a chance to ask questions 
and review with his own counsel; that could opt out within 30, and that he was giving up the right 
to go to court. Plaintiff then took another step by hitting “submit.”  A review of Plaintiff’s forms 
indicates “completed” as to the Arbitration Agreement.   (Burke Decl. ¶¶9-14.) Plaintiff did not 
opt out of the Arbitration Agreement and he continued to work for CVS. (Dunkerton Decl., ¶5.) 
 
  The Agreement covers the disputes as it requires Plaintiff to arbitrate “any and all legal 
claims, disputes, or controversies… [he] may have… against CVS.”  (Lewis Decl., Exhibit 2, ¶2.)  
Plaintiff’s claims for discrimination; harassment; retaliation; failure to prevent discrimination, 
harassment and retaliation; declaratory judgment; and wrongful termination fall squarely within 
the scope of the Arbitration Agreement.    
 
 “If the moving party meets its burden, the opponent of arbitration has to prove by a 
preponderance of the evidence any defense to the petition or motion to compel the dispute to be 
arbitrated.”  (Larian v. Larian (2004) 123 Cal.App.4th 751, 760.)  Here, Plaintiff opposes the 
motion on the ground Defendant has not met its threshold burden of proving a valid, enforceable 
arbitration agreement.   “‘[T]he general policy favoring arbitration cannot replace an agreement 
to arbitrate.’ [Citation.] Courts therefore recognize that the right to arbitration depends on a 
contract.”  (Young v. Horizon West, Inc. (2013) 220 Cal.App.4th 1122, 1128.)  
 
 Plaintiff argues the evidence presented does not establish, by a preponderance of the 
evidence, the existence of an agreement to arbitrate. Particularly, Plaintiff argues that element 
of mutual consent is missing in contract formation.  (See Civil Code § 1550.)  If there is no 
evidence establishing a manifestation of assent to the ‘same thing’ by both parties, then there is 
no mutual consent to contract and no contract formation. [Citations.]’”  (Avery v. Integrated 
Healthcare Holdings, Inc. (2013) 218 Cal.App.4th 50, 67-68.)  
 
 Here, Plaintiff asserts in his declaration that never saw or signed, electronically or 
physically, the Arbitration Agreement attached to the Declaration of Elizabeth Lewis.  Plaintiff 
maintains that no one reviewed or discussed the Agreement or its provisions to Plaintiff.  No one 
told him that one of the documents he was told to sign as part of the onboarding process was an 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/17/21 

 
 

- 6 - 

arbitration agreement and that he was giving up his constitutional right to a jury trial.  None of 
the Defendant’s declarants claim they were present when Plaintiff allegedly inserted the image 
as his electronic signature.  Plaintiff argues that Defendant failed to establish that Plaintiff signed 
the Agreement and, thus failed to establish the existence of an agreement to arbitrate. 
 
 Plaintiff has not met his burden of proving a defense to the contract. Ms. Burke’s 
declaration, as Application Manager, is sufficient to authenticate Plaintiff’s signature on the 
Arbitration Agreement. (See Smith v. Patina Rest. Grp., LLC (C.D.Cal. Aug. 20, 2019, No. CV 
19-4441 GW (RAOx)) 2019 U.S.Dist.LEXIS 207675, at *9-10.)   “An electronic signature has the 
same legal effect as a handwritten signature… ‘A … signature may not be denied legal effect or 
enforceability solely because it is in electronic form.’”(Ruiz v. Moss Bros. Auto Group, 
Inc. (2014) 232 Cal.App.4th 836, 842-843.) 
  Civil Code section 1633.9 addresses how a proponent of an electronic signature may 
authenticate the signature. (Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 
843.) “An electronic record or electronic signature is attributable to a person if it was the act of 
the person. The act of the person may be shown in any manner, including a showing of the 
efficacy of any security procedure applied to determine the person to which the electronic record 
or electronic signature was attributable.” (Cal Civ. Code § 1633.9.)  Ms. Burke described in 
detail the steps of the onboarding process, stating the onboarding process is completed by new 
hires using their own unique credentials and personalized passwords.  Plaintiff could not have 
completed the onboarding process without signing the arbitration agreement.  
 
 Here, CVS has provided evidence that Plaintiff, and only, could have logged in suing his 
unique user ID and password to complete the Arbitration Agreement.  Ms. Burke declaration 
indicates that the arbitration agreement is not marked “completed” until an employee reviews 
and signs the document. (Burke Decl., ¶9)   The employee must check a box stating he agreed 
that he has reviewed the document and his signature acknowledge receipt of the form.  Then 
the employee checks “submit.”  Once this is done the task is marked as “completed.” Plaintiff’s 
onboarding indicated this task was completed.  (Burke Decl., ¶14.)  
 
 “The effect of an electronic record or electronic signature attributed to a person under 
subdivision (a) is determined from the context and surrounding circumstances at the time of its 
creation, execution, or adoption, including the parties’ agreement, if any, and otherwise as 
provided by law.” (Cal Civ. Code § 1633.9.)  Ms. Burke’s declaration explains the circumstances 
of Plaintiff’s creation of electronic signature. CVS provides the exact evidence the court in Ruiz 
v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 844 stated should have been 
provided to explain the electronic signature.  Defendant has met its burden, by a preponderance 
of the evidence, that an agreement to arbitrate exists. 
 
 
Plaintiff’s Objection to Evidence 
 
Declaration of Lorne Dunkerton 

1. ¶ 2, p. 2, lines 8-9--Overruled 
2. ¶3, p. 2, lines 11-13—Overruled. 
3. ¶4, p.2, lines 15-21—Overruled. 
4. ¶5, p. 2, lines 23-26—Overruled. 
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5. ¶6, p. 3, lines 1-4—Overruled. 
 
Declaration of Maria Burke 
 Objections 7-20—Overruled.  Declarant, as Senior Application Manager for HR Shared 
Services Department for CVS has stated foundation for personal knowledge of the statements 
contained in her declaration, 
 
Declaration of Elizabeth Lewis 
  Objections 21-23—Overruled. 
 Objection 24—Sustained.  Content of a writing. 
 Objection 25-26—Overruled. 
 Objections 27-30—Overruled.  “Authentication of a writing means (a) the introduction of 
evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence 
claims it is or (b) the establishment of such facts by any other means provided by law.” (Evid. 
Code, § 1400, italics added.)People v. Valdez, supra, at p. 1435 [proponent meets its burden of 
producing evidence to show authenticity of writing “‘when sufficient evidence has been produced 
to sustain a finding that the document is what it purports to be.’”]; People v. Skiles (2011) 51 
Cal.4th 1178, 1187  [“[W]riting can be authenticated by circumstantial evidence and by its 
contents.”].) (Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 Cal.App.4th 836, 843.) 
  
 

  

 5.  TIME:  9:00   CASE#: MSN21-0138 
CASE NAME: MANAGED BUSINESS SERVICES VS L 
HEARING ON DEMURRER TO CIVIL PETITION of MANAGED BUSINESS 
SERVICES, LLC FILED BY DAVID O. LIVINGSTON 
* TENTATIVE RULING: * 
 
 Sustained without leave to amend, since the Court finds that there are no facts that can be 
alleged by Petitioner that would legally support the relief requested. The bench warrant at issue 
clearly allows for the Sheriff to cite and release Mr. Simpson and even includes instructions on 
when and where to set the hearing upon such release.  Moreover, the subject warrant expired 
more than a year ago in March, 2020. The Court has no authority to enforce an expired warrant.  
 

  

 6.  TIME:  9:00   CASE#: MSN21-0558 
CASE NAME: CITY OF VALLEJO VS CA DEPT OF 
HEARING ON MOTION TO/FOR CONSOLIDATION AND DESIGNATION AS 
COMPLEX FILED BY STATE OF CALIFORNIA STATE DEPARTMENT 
* TENTATIVE RULING: * 
 
 Granted. These consolidated cases are reassigned to the Complex Department (Dept. 39) for 
all purposes. Status Conference set for June 29 at 8:30 in Dept. 39.  
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 7.  TIME:  9:00   CASE#: MSN21-0733 
CASE NAME: FABIAN G SANCHEZ  VS STATE FAR 
HEARING ON MOTION TO/FOR COMPEL RESP TO SPEC. INTERROG. SET 1 & 
REQ. FOR JU, FILED BY FABIAN GARCIA-SANCHEZ 
* TENTATIVE RULING: * 
 
 Denied. Respondent served objection free responses to all discovery within a reasonable time 
after discovering that the requests had been misplaced and not forwarded to the handling 
attorney. It is understandable that it would take a few weeks to investigate and prepare 
adequate responses. Petitioner should have allowed them the time to do so before filing these 
motions.   
 

  

 8.  TIME:  9:00   CASE#: MSN21-0733 
CASE NAME: FABIAN G SANCHEZ  VS STATE FAR 
HEARING ON MOTION TO/FOR COMP. RESP. TO FORM INTERR. SET 1 & 
REQ. FOR SANCT, FILED BY FABIAN GARCIA-SANCHEZ 
* TENTATIVE RULING: * 
 
 See #7. 

  

 9.  TIME:  9:00   CASE#: MSN21-0733 
CASE NAME: FABIAN G SANCHEZ  VS STATE FAR 
HEARING ON MOTION TO/FOR COMP. RESP. TO FORM INTERR. SET 1 & 
REQ. FOR SANC, FILED BY FABIAN GARCIA-SANCHEZ 
* TENTATIVE RULING: * 
 
 See #7. 

  

10.  TIME:  9:00   CASE#: MSN21-0733 
CASE NAME: FABIAN G SANCHEZ  VS STATE FAR 
HEARING ON MOTION TO/FOR THE TRUTH MATTERS IN REQ. FOR ADMISSION 
SET 1, FILED BY FABIAN GARCIA-SANCHEZ 
* TENTATIVE RULING: * 
 
 See #7. 
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11.  TIME:  9:00   CASE#: MSN21-0803 
CASE NAME: THE PEOPLE OF THE STATE OF CA 
HEARING ON PETITION TO/FOR APPROVAL OF ASSURANCE OF VOLUNTARY 
COMPLIANCE FILED BY THE PEOPLE OF THE STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
See #7. 

 

Add on 

 

12.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear by Zoom or in person. 
 
 
 

 

13.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR ANTI-SLAPP MOTION TO STRIKE CRS-COMP 
11TH COA FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
 
 The court grants Kessler’s motion for attorney’s fees under CCP § 425.16 (c)(1) in part.  
It awards attorney’s fees and costs against the Nehemiah Windham Foundation, Inc., and in 
favor of Judd Kessler in the amount of $915.00. 
 
 Background 
 
 The Foundation’s Cross-Complaint contains an eleventh cause of action seeking an 
injunction to bar Kessler from proceeding with an unlawful detainer action, harassing the 
Foundation’s tenants and interfering with their quiet enjoyment, interfering with the Foundation’s 
contractual relationship with the Department, and interfering with its agreements with its 
subtenants.    (Cross-Complaint, ¶ 104.) 
 
 Kessler filed the instant anti-SLAPP motion under CCP § 425.16 on April 6, 2021.  He 
asks the court to strike the entire eleventh cause of action rather than particular words in it.  The 
Foundation dismissed the eleventh cause of action afterwards, on April 20, 2021.   
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 Discussion 
 
 When a plaintiff dismisses a cause of action after an anti-SLAPP motion is filed, the 
defendant filing the motion is still entitled to a determination of its entitlement to attorney’s fees.  
(See Liu v. Moore (1999) 69 Cal.App.4th 745, 750-751.)  To award fees, the court must 
determine that the defendant would have prevailed on the motion had the cause of action not 
been dismissed. (See Tourgeman v. Nelson & Kennard (2014) 222 Cal.App.4th 1447, 1457-
1458.) 
 
 The first step in ruling on an anti-SLAPP motion is to determine whether the challenged 
cause of action arises out of protected activity.  (Baral v. Schnitt (2016) 1 Cal.5th 376, 384.)  
Protected activity is defined by Code of Civil Procedure section 425.16 (e) as  
 

(1) any written or oral statement or writing made before a 
legislative, executive, or judicial proceeding, or any other official 
proceeding authorized by law, (2) any written or oral statement or 
writing made in connection with an issue under consideration or 
review by a legislative, executive, or judicial body, or any other 
official proceeding authorized by law, (3) any written or oral 
statement or writing made in a place open to the public or a public 
forum in connection with an issue of public interest, or (4) any 
other conduct in furtherance of the exercise of the constitutional 
right of petition or the constitutional right of free speech in 
connection with a public issue or an issue of public interest. 

 
 Here, some of the conduct as to which the eleventh cause of action is directed is clearly 
protected activity.  The right to petition includes the right to file a lawsuit.  (Jay v. Mahaffey 
(2013) 218 Cal.App.4th 1522, 1538-1539; Soukup v. Law Offices of Herbert Hafif (2006) 39 
Cal.4th 260, 291.)  Thus, the request to prevent Kessler from filing an unlawful detainer action 
arises from protected activity.  It does not matter that Kessler has not yet filed such an action.  A 
prior restraint “is the ‘most serious and the least tolerable infringement on First Amendment 
rights.’”  (Freedom Communications, Inc. v. Superior Court (2008) 167 Cal.App.4th 150, 153.)  
Further, anti-SLAPP motions have been granted against causes of action seeking injunctions, 
that is, causes of actions seeking to prevent future action.  (See Thomas v. Quintero (2005) 126 
Cal.App.4th 635, 654-655, 665 (landlord sought to enjoin tenant from demonstrating against 
landlord’s challenged practices; court reversed trial court’s order denying the tenant’s  
anti-SLAPP motion and remanded for consideration of award of attorney’s fees.) 
 
 On the other hand, some of the conduct against which an injunction is sought is clearly 
not protected activity.  This includes harassing the tenants, interfering with the subtenancies by 
changing locks, denying tenants access to their units, and removing garbage cans from 
common areas.  (¶ 28 (d), (f); ¶ 29 (b).) 
 
 Where a party seeks to strike an entire cause of action and only parts of the cause of 
action arise from protected activity, the court may strike only those parts of the cause of action.  
An anti-SLAPP motion “does not reach claims based on unprotected activity.”  (Baral v. Schnitt 
(2016) 1 Cal.5th 376, 382.)   
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 Therefore, if the Foundation had not dismissed the eleventh cause of action, the court 
would have ruled that such cause of action did arise, at least in part, from Kessler’s protected 
activity.  Further, because the Foundation has not attempted to establish the probable validity of 
the portions of the eleventh cause of action that arise from such activity, the court would have 
granted the motion in part, striking certain allegations, but not the entire cause of action.   
 
 The Foundation argues that the “gravamen” of its eleventh cause of action was not the 
protected activity, but the unprotected activity.  The court disagrees.  The request for an 
injunction against a future unlawful detainer action was obviously a primary reason that the 
Foundation alleged this cause of action.  It is the first thing mentioned in paragraph 102 of the 
Cross-Complaint; and the Foundation spent considerable effort on it, filing a motion for a 
preliminary injunction as one of the first things it did in this lawsuit. 
 
 For the reasons set forth above, the court awards some of Kessler’s attorney’s fees.  
Kessler seeks $1,710.00, in fees, based on 7.6 hours at a rate of $225/hour.  The court 
estimates that approximately half of the motion was based on protected activity and accordingly 
awards attorney’s fees against the Foundation of $855.  It also awards the full $60 in costs, 
because Kessler would have had to pay that amount regardless of whether he sought to strike a 
full cause of action or only a single phrase. 
 

14.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON DEMURRER TO CROSS COMPLAINT of NEHEMIAH WINDHAM 
FOUNDATION FILED BY SCOTT WHEELER 
* TENTATIVE RULING: * 
 
Cross-defendant Wheeler’s demurrer to the Foundation’s Cross-Complaint is sustained, with 
leave to amend.  The Foundation has not filed an Opposition.  Any amended Cross-Complaint 
shall be filed and served on or before July 1, 2021.   
 

 

15.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON DEMURRER TO CROSS COMPLAINT of NEHEMIAH WINDHAM 
FOUNDATION FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 

Cross-defendant Judd Kessler’s demurrer to the Cross-Complaint filed by the Nehemiah 
Windham Foundation, Inc., is sustained as to the First, Third, Fourth, Fifth, Sixth, Seventh, 
Eighth, Ninth and Tenth Causes of Action, with leave to amend.  (CCP § 430.10 (e).)  The 
demurrer to the Eleventh Cause of Action is denied as moot.  Plaintiff has dismissed that cause 
of action.  Any amended Cross-Complaint shall be filed and served on or before July 1, 2021.   

 
Background 
 
Kessler demurs to multiple causes of action, but one main theme is consistent  
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throughout:  the Foundation may not sue for the damages it seeks, lost profits, because (1) 
under the Berkeley Rent Stabilization Ordinance (the “Ordinance”), a tenant may not charge a 
subtenant rent any greater than he pays the landlord; and (2) the lease between the Foundation 
and Downs provides that the Foundation may not run a business at the premises without the 
prior written consent of Downs, which Downs did not give. 

 
The Foundation’s responses to these arguments are: (1) the Ordinance expressly 

excepts from its provisions a business of the type that the Foundation runs; and (2) Downs knew 
the Foundation would be running a business, so when he signed the lease with the Foundation 
he was giving his prior written consent. 

 
The court addresses these two main arguments before turning to the rulings on the 

individual causes of action.  
 
The Ordinance 
 
Berkeley’s Rent Stabilization and Eviction for Good Cause Ordinance (Berkeley 

Municipal Code section 13.70.010) provides as follows: 
 

This chapter shall apply to all real property that is being rented or 
is available for rent for residential use in whole or in part, except 
for the following: 

 
  . . .  
 

L.    Rental units in a facility owned or leased by an organization 
exempt from federal income taxes under Section 501(c)(3) of the 
Internal Revenue Code that has the primary purpose of operating 
a treatment, recovery, therapy, sanctuary or shelter program for 
qualified clients, where such rental units are provided incident to 
the client’s participation in the primary program and where the 
client has been informed in writing of the temporary or transitional 
nature of the housing at the inception of his or her participation in 
the program. However, except as may be preempted by the 
Transitional Housing Participant Misconduct Act (California Health 
and Safety Code Sections 50580 et. seq.) or other state or federal 
law, such rental units shall not be exempted from the terms of 
Section 13.76.130, Good Cause Required for Eviction. For 
purposes of Section 13.76.130.A.2, the client’s continued eligibility 
for participation in the treatment, recovery, therapy, sanctuary or 
shelter program shall be deemed a material term of the client’s 
rental agreement with the program’s operator. 

 
 Thus, to be exempt from the Ordinance under L, various requirements must be met:  (1) 
the rental units must be owned or leased by a nonprofit under the section 501 (c)(3) of the 
Internal Revenue Code; (2) the nonprofit must be running a “program”; (3) the program must be 
for “treatment, recovery, therapy, sanctuary or shelter program for qualified clients”; (4) the 
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rental units must be “provided incident to the client’s participation in the primary program”; and 
(5) “the client” must be informed in writing of “the temporary or transitional nature of the housing 
at the inception of his or her participation in the program.” 

 
 The Cross-Complaint alleges that the Foundation is an IRS 501(c)(3) nonprofit 
corporation.  (¶ 1.)  However, it fails to allege that the Foundation satisfies the other criteria to 
be exempt from the ordinance.  It alleges that the Foundation was formed to locate affordable 
housing for the “homeless, dis-advantaged, single parents, seniors and released inmates.”  (¶ 
6.)  It does not allege that the Foundation’s primary purpose is to operate any type of “program”, 
that the “program” is for “treatment, recovery, therapy, sanctuary or shelter for qualified clients,” 
or that the clients were informed in writing when they started in the program of the temporary or 
transitional nature of the housing. 

 
Clearly, the type of program contemplated by the Ordinance is something like a program 

that a person with a drug addiction may enter to get off drugs and be housed at temporarily in 
the meantime.  In the context of released inmates, there would have to be some type of program 
where the inmates received counseling or education along with housing until they completed the 
program, at which point their temporary or transitional housing would end.  The Cross-Complaint 
alleges none of this. 

 
Therefore, on the allegations present in the current version of the Cross-Complaint, the 

court concludes that the rental units leased by the Foundation are not exempt from the 
Ordinance under Berkeley Municipal Code section 13.76.050 (L).  Because the possibility that 
the Foundation can allege the missing elements has not been foreclosed, leave to amend is 
granted.    

 
In his Reply Brief, Kessler implicitly argues that leave to amend should be denied 

because the Ordinance is irrelevant:  the Ordinance pertains only to evictions, whereas Berkeley 
Rent Board Regulation 1003 (b) is specifically addressed to the question of the amount of rent 
that a lessee may charge a sublessee, and it contains no exemption similar to that contained in 
the Ordinance. 

 
The court is unpersuaded on the current briefing, but is willing to hear more on this later.  

The Reply Brief argues that the Ordinance and Regulation 1003 (b) are of equal stature, each 
being a provision of the Berkeley Municipal Code.  However, the court could not locate 
Regulation 1003 (b) in the place cited by Kessler, “Chapter 10 of the Berkeley Municipal Code.”  
(Reply Brief at 2:9-10.)  On Berkeley’s website, the Municipal Code is divided into Titles, not 
Chapters, and Title 10 is titled “Buildings and Construction.”  It does not appear to contain 
Regulation 1003 (b).)  The court was able to locate Regulation 1003 (b) only in the Berkeley 
Rent Stabilization Board Regulations.  On the other hand, the Ordinance can be found at 
section 13.76 in Title 13 of the Berkeley Municipal Code, entitled “Public Peace, Morals and 
Welfare.”  It would be useful in any future briefing for Kessler to ask the court to take judicial 
notice of the City ordinances and regulations on which he relies, providing not only the specific 
provisions in question, but also tables of contents or similar materials that make clear how the 
various provisions relate to each other and which takes precedence, the way it is clear that a 
state statute takes precedence over a state regulation.  It may be that the decision-making tree 
begins here with an analysis under the Ordinance whether rental units are exempt from rent 
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control before deciding whether the Rent Stabilization Board regulations apply to them. 
 
Further, it is not clear that Regulation 1003 (b) addresses the problem here.  It appears 

to apply only to residents of “group living arrangement(s).”  A group living arrangement is 
defined in Regulation 405 as a situation in which “a covered rental unit is rented or available for 
rent by two or more persons who share a common household.”  The FAC does not allege that 
the Foundation and its subtenants share a common household. 
 

The leases between the Foundation and Downs 
 

The Cross-Complaint impliedly incorporates the leases attached to the Complaint.  (See 
Cross-Complaint, ¶ 12.)  Further, both parties discuss the leases as though they are properly 
before the court on this demurrer.   

 
The leases for the four units are identical five-page, typewritten documents.  Each lease 

states that it is between David Downs and the Foundation (although Aneth Windham signed 
each lease personally rather than indicating her signature was on behalf of the Foundation). 

 
The term of each lease is three years.  The leases state, “Tenant shall only use the 

Premises as a residence.  The Premises shall not be used to carry on any type of business or 
trade without prior written consent of the Landlord.”  (Lease, P. 2, first para.)   

 
The leases go on to state, “Tenant shall assign or sublease any interest in the Lease.  

(Sic?]  Any sublease tenets [sic] have to abide by rules of the original tenant.”  (P.2, fourth para.)  
The “covenants . . . contained in the Lease shall apply to the Parties and the heirs, legal 
representatives, successors and permitted assigns of the Parties.”  (P. 3, third para. from end.)  
(Thus, Kessler is bound by the Lease as the successor of Downs.) 

 
Finally, the “Lease[s] constitute[] the entire Agreement between the Parties . . .”  (P. 4.)  

They may be “modified in writing and must be signed by both Landlord and Tenant.”  (P. 4.)   
 
The Foundation argues it had Downs’ prior written consent to run a business on the 

premises because he signed the leases, he knew the Foundation was the tenant, and he knew 
the Foundation ran a business and had no use itself for the units as a residence. 

 
Some of this is problematic.  It is established that Downs signed the leases, and that the 

Foundation is listed as the tenant on the first page.  However, the court does not know what 
Downs knew about the Foundation and who would actually live at or occupy the units because 
that has not been alleged.   

 
Further, it is questionable whether Downs’ signature on the leases alone could constitute 

the prior written consent for the Foundation to operate a business at the rental units.  If it could, 
then Downs had no need to include the provision prohibiting business use in this specially 
drafted, non-form lease. The less strained interpretation is that the lease contemplated the prior 
written consent would be expressed in some other document. 

 
However, for pleading purposes, the issue is whether the lease is reasonably susceptible 
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to the Foundation’s interpretation of it.  (Aragon-Haas v. Family Security Ins. Services, Inc. 
(1991) 231 Cal.App.3d 232, 239-240; see also Pacific Gas & E. Co. v. G. W. Thomas Drayage 
etc. Co. (1968) 69 Cal.2d 33, 40.)  If it is, the Foundation is entitled to submit extrinsic evidence 
in support of that interpretation, and the court cannot reject the Foundation’s interpretation of the 
lease on a demurrer.  (See Marzec v. Public Employees’ Retirement System (2015) 236 
Cal.App.4th 889, 909, 910; SC Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 
83.)  The court concludes the language is reasonably susceptible to the Foundation’s 
interpretation of it.  Thus, the court is unprepared to rule now, on the pleadings, that the 
Foundation was in violation of the promise not to use the Premises to run a business.    
 

First Cause of Action, Breach of Contract 
 
Kessler argues the count for breach of contract fails to state a cause of action because it 

fails to identify which provision of the leases he breached.   
 
A cause of action for breach of contract need not be alleged with particularity.  It must 

just attach the contract or plead its essential terms, plead that the plaintiff performed or his 
performance was excused, and allege that the contract was breached and how the plaintiff was 
damaged.  (See CDF Firefighters v. Maldonado (2008) 158 Cal.App.4th 1226, 1239.)   
 

Here, the leases provided that Downs would rent the units to the Foundation for three 
years if the Foundation paid the agreed-upon rent.  In essence, the Cross-Complaint alleges 
that Kessler is bound by the promise that Downs made, and that he broke it by attempting to 
end the tenancy early without a valid reason.  (See ¶ 12 (agreement to rent for three years), 24 
(Foundation paid its rent), 27 (Kessler is bound by the terms of the leases), 28 (Kessler tried to 
wrongfully oust, including (d) by changing the lock to Unit E and taking possession to that unit, 
(f) by blocking the tenants’ access to their units, and (29(b)) by removing the garbage cans from 
the common areas.) The court rejects the argument that that the Cross-Complaint insufficiently 
alleges breach by failing to tie the described breaches to a specific provision of the lease.  The 
provisions allegedly breached include the ones regarding Lease Term, Quiet Enjoyment, and 
Binding Effect. 

 
Kessler also argues that the Foundation may not recover lost profits because the 

Ordinance applies and prohibits the Foundation from recovering any lost profits.  The lease 
does as well because it disallows the Foundation from using the premises to operate a business 
without prior written consent of Downs, which is not alleged. 

 
The court agrees that the Ordinance applies because the Foundation has failed to plead 

itself within exemption L.  Thus, lost profits are not available.  It is not clear that the Cross-
Complaint alleges any other type of damages that are not barred by the same argument.  
Therefore, the court sustains the demurrer to this cause of action, with leave to amend.   

 
However, the court rules that the claim Downs gave consent to the Foundation’s use of 

the property by signing the leases cannot be rejected on the pleadings.  Therefore, that would 
not be a basis to demur to an amended pleading.   
 
 Third Cause of Action, Breach of the implied covenant of good faith and fair 
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dealing 
 
 For the reasons stated above, the court also sustains the demurrer to this cause of 
action, with leave to amend.  However, if the Foundation successfully amends the First Cause of 
Action, it will successfully amend this cause of action as well, for in other respects, this cause of 
action states a claim.  The actions alleged in the Cross-Complaint establish that Kessler was 
trying to deprive the Foundation of the benefits of the leases.  Again, it is not clear from the face 
of the pleadings as a matter of law that Downs failed to consent to the Foundation’s use of the 
premises to carry on a business. 
 
 Fourth Cause of Action, Violation of Business and Professions Code section 
17200  
 
 Kessler argues this claim fails to state a cause of action because the FAC fails to allege 
which section of the Unfair Competition Law he violated or what restitution (as opposed to 
damages), the Foundation seeks. 
 
 The court does not really understand the first argument.  The Fourth Cause of Action 
clearly refers both in its title and in paragraph 56 to Business and Professions Code section 
17200.  Perhaps Kessler is just citing language from Khoury v. Maly’s of California, Inc. (1993) 
14 Cal.App.4th 612, 618, which may have been criticizing a reference in the complaint there to 
section 17200 et. seq. rather than just to section 17200.  On the other hand, the court’s criticism 
there may have been more directed to the brief allegations of the complaint, the complaint’s 
failure to describe how the practices were unlawful, and that the allegations did not describe 
with reasonable particularity the facts showing that there was an unlawful, unfair, or fraudulent 
business practice.  (See Id. at 615.)  Here, the facts are alleged with reasonable particularity, at 
least as to an unfair business practice, and that is sufficient to overrule a general demurrer.  
(Gutierrez v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1261.) 
 
 The court does agree with the second argument, however.  A plaintiff suing under 
section 17200 is only entitled to restitution, not damages.  (Korea Supply Co. v. Lockheed 
Martin Corp. (2003) 29 Cal.4th 1134, 1144.)  The Opposition does not contest this principle of 
law.  Nor does it identify the restitution to which the Foundation is entitled.  The Cross-Complaint 
alleges only damages.  (¶ 57, 58.)   
 
 The demurrer to the Fourth Cause of Action is sustained, with leave to amend. 
  
 Fifth Cause of Action, Inducing Breach of Contract 
 
 This cause of action alleges that Kessler intentionally acted to cause the Department to 
terminate its contract to provide financial assistance to the Foundation.   
 
 Kessler again argues that this count fails to state a cause of action because the 
Ordinance applies and therefore the Foundation cannot recover damages.  On this basis, the 
court sustains the demurrer, with leave to amend. 
 
 Kessler also argues that even if that obstacle were not present, this count would fail to 
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state a cause of action because the Cross-Complaint fails to allege the terms of any contract 
between the Foundation and the Department or that the Department breached that contract.  
The court disagrees as to the former, but agrees as to the latter.  Kessler fails to cite any 
authority holding that the terms of the contract must be alleged in this cause of action.  
However, this cause of action requires that a contract be breached by the other party.  (See 
CACI 2200.)   
 
 Here, the Cross-Complaint alleges that the Foundation applied and qualified for financial 
assistance from the Department.  (¶ 7, 8, 9, 22.)  However, it does not appear to allege 
anywhere that an actual contract existed between itself and the Department, as opposed to, 
perhaps, an obligation created by law (see CC § 1428) or some type of estoppel.  It also does 
not allege that the Department breached such a contract.  Rather, it alleges that as a result of 
Kessler’s actions the Department “terminated [its] financial assistance” to the Foundation.  (¶ 
31.)   
 
 Sixth Cause of Action, Interference with Contractual Relations 
 
 This cause of action alleges that Kessler prevented performance of the Department’s 
agreement with the Foundation.  It differs from the Fifth Cause of Action, because an essential 
element of the former is breach of the contract, whereas the latter requires only interference with 
a contract.  (See Pacific Gas &Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1129.)  
Both, however, require a contract between the plaintiff and another party.  Therefore, the court 
sustains the demurrer for the reasons stated regarding the demurer to the Fifth Cause of Action. 
 
 Seventh and Eighth Causes of Action, Interference with Prospective Advantage 
 
 Kessler argue that these claims are inapplicable because the Foundation does not allege 
a mere economic relationship with the Department, but an actual contract.  However, the court 
has concluded that only an economic relationship has been alleged thus far, so that is not a 
valid objection.  Further, the court would allow pleading in the alternative in any event, in case a 
trier of fact were to find the existence of a mere economic relationship and not a contract. 
 
 Kessler also argues that an additional element must be alleged for these torts:  that the 
defendant engaged in some conduct intended to disrupt the relationship and that was wrongful 
by some measure other than the fact of interference itself.  (Korea Supply C. v. Lockheed Martin 
Corp. (2003) 29 Cal.4th 1134, 1153.) 
 
 The Foundation argues that it has alleged various actions in paragraphs 28 and 29 that 
interfered with its relationship with the Department. 
 
 Many of these actions, however, were not directed toward the Department, would not 
necessarily have disrupted the Foundation’s relationship with the Department, and are not 
independently wrongful.  For instance, paragraphs 28 a, b, and c fall into this category.  The 
demand letter from Kessler to the Foundation asserting a legal position was not directed at the 
Department, would not necessarily disrupt the relationship between the Foundation and the 
Department by which the Department would pay $40 per day for each resident the Foundation 
had, and is not independently wrongful because the Cross-Complaint fails to plead facts to show 
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why Civil Code section 47 would not apply.  Changing the lock on Unit E (¶ 28 (d)) could have 
deprived the Foundation of tenants, but would not necessarily disrupt the relationship between 
the Foundation and the Department.  The same can be said of the broken window.  (¶ 28 (e).)   
 
 The sole paragraph that clearly meets all required objectives is paragraph 30, which 
alleges that beginning in November 2020, Kessler’s manager, Wheeler, began making false 
accusations and false complaints to the Department’s Day Reporting Center.  That conduct was 
directed at the Department, and it could be independently wrongful as trade libel.  (See Marsh v. 
Anesthesia Services Medical Group, Inc. (2011) 200 Cal.App.4th 480, 505 (holding that 
defamation is independently wrongful); see also Redfearn v. Trader Joe's Co. (2018) 20 
Cal.App.5th 989, 1006, overruled on other grounds in Ixchel Pharma, LLC v. Biogen, Inc. (2020 
9 Cal.5th 1130, 1148.) 
 
 While that paragraph would save these causes of action, the causes of action again do 
not establish recoverable damages because the Cross-Complaint does not establish that 
exemption L from the Ordinance applies.  Therefore, the court sustains the demurrer to these 
two causes of action, with leave to amend.  
 
 Tenth Cause of Action, for declaratory relief 
 
 A cause of action for declaratory relief may be dismissed if it is merely an attempt to 
have the court declare that the plaintiff will prevail on other causes of action for damages.  (See 
Cal. Ins. Guar. Ass'n v. Superior Court (1991) 231 Cal.App.3d 1617, 1623-1624; Hood v. 
Superior Court (1995) 33 Cal.App.4th 319, 323-324.) That is all this cause of action seeks to do.  
Whether Kessler committed a breach of contract or a tort will be determined by the other causes 
of action.  A separate cause of action for declaratory relief is superfluous.  Therefore, the 
demurer to this cause of action is sustained.  The court discourages any amendment but does 
not preclude it outright on this first demurrer. 
 

Eleventh Cause of Action, for injunctive relief 
 
 The demurrer to this cause of action is moot because the Foundation has dismissed this 
claim.  
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